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UNI TED STATES OF AMERI CA
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of Novenber, 1993

LONELL J. JOHNSON,

Respondent s.

)
DAVI D R, HI NSCN, )
Adm ni strat or, )
Federal Aviation Admnistration, )
)
Conpl ai nant )

) Dockets SE-11842

V. ) SE- 11843
)
PAUL VI LLERY, I11 and )
)
)
)
)

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Wlliam R Millins, issued
on Decenber 19, 1991, followi ng an evidentiary hearing.” The |aw
judge di sm ssed orders of the Admnistrator: 1) charging
respondent Villery with violating 14 C F. R 91.9 and suspendi ng

his airline transport pilot (ATP) certificate for 30 days; and

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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chargi ng respondent Johnson with violating 14 C.F. R 91.75(a) and
suspending his ATP certificate for 15 days.? W affirmthe | aw
judge's dism ssal of the conplaints and, therefore, deny the
Adm ni strator's appeal .

Respondents Villery and Johnson were first officer and non-
flying pilot in command, respectively, of Continental Airlines
July 24, 1989 Flight 528 between Burbank, CA and Denver, CO.
According to the Adm nistrator, respondents were cleared to
flight level 280 (28,000 feet), but descended bel ow that, causing
| oss of vertical separation with another Continental flight,
#1296, traveling at flight |level 270. The Adm ni strator
i ntroduced NTAP’ radar data, and the involved controller
testified to the equival ence of those data to what he saw at the
time on his radar screen.”

Respondents, in turn, flatly denied deviating fromthe

28, 000-f oot cl earance, and suggested that the radar data in this

’g§ 91.75(a) (now 91.123(a)) provided, as pertinent:

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromt hat

cl earance, except in an energency, unless an anended

cl earance i s obtai ned. :

8§ 91.9 (now 91.13) provided, as pertinent:

(a) No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her .

*Nat i onal Tracki ng Anal ysis Program

‘Anong ot hers, the Adnministrator also proffered a witness
who testified to the mechanics of the NTAP data (e.qg., howit is
coll ected, how the data is read and plotted to determ ne
| ocation).
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case were, for whatever reason, inaccurate. Respondents
attenpted to denonstrate other inaccuracies in the radar data,
such as data show ng flight #1296 descending 1300 feet in 30
seconds, at a tine when the controller testified that flight
#1296 was in level flight at 27,000 feet. Conpare Tr. at 75-76
with Tr. at 37

The Adm nistrator, on appeal, argues that the | aw judge
consi dered no evidence supporting the Adm nistrator's case other
than the NTAP report. The Adm nistrator cites the |aw judge's
di scussion of this report, which culmnated in his statenent (Tr.
at 163-164) that, "if . . . all the Admnistrator has to do is
cone in and show an NTAP and say here it is, | wuldn't have a
job, at least in these cases. Respondents wouldn't need to show
up." Fromthe Adm nistrator's standpoint, the |aw judge seened
to ignore the value of the testinony of the controller, who gave
accounts of the events that were corroborated by the NTAP report,
and seened to ignore testinony that the radar had been tested to
specification on the day in question. To ignore such testinony
woul d be reversible error.”

We think the Adm nistrator has m sheard (or msread) the | aw
judge's decision. W recognize that the practice of issuing
bench deci sions may conpress to sone degree the reasoning and

explication that constitute our |aw judges' initial decision-

° Under the Administrative Procedure Act, 5 U.S.C. 557, an
initial decision of a hearing officer nust include findings and
concl usions, and the reasons or bases therefore, on all material
i ssues of fact, law, or discretion presented on the record.
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making. Still, it is apparent here that the | aw judge's comments
directed to the possibility of error in the NTAP exhibits would
al so have affected his perception of the testinony offered by the
on-duty air traffic controller, as the information available to
that controller would not have been materially different from
that | ater produced by exhibit. |If the NTAP exhibit was marred
by a mal function, as the judge obviously believed it to be, then
too the controller's screen depicted faulty information. Wile
the Admnistrator is correct in noting that the Board believes
that NTAP reports are largely reliable evidence of an aircraft's
position, that does not mean that this evidence will warrant
affirmance of the Admi nistrator in every case, regardl ess of the
guality of proof and the particul ar evidence put on the record.
Whet her this decision stands or falls is dependent on the quality
of all the evidence, not sinply the NTAP display. W think that
is all that was intended by the | aw judge's decl arati on agai nst
t aki ng the NTAP evi dence as an automatic determ nant.

Here, the |l aw judge was required to anal yze the
Adm ni strator's docunentary radar and ATC transcript evidence,
and the related testinony by the controller. He also had the
opportunity to observe respondents' flat denials and their
expl anation of the events, and to consider the absence of an
altitude query by ATC when the deviation was all eged to have
occurred, or indeed any contenporaneous notice to the pilot of

the deviation.® The record al so contai ned discussion of the

°As the Admi nistrator acknow edges (Appeal at footnote 2),
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general possibility of equi pnent mal functions and the possibility
of an error in this specific instance.” Wiile, as noted, the
practice of issuing oral bench decisions may result sonetines in
a too short rendering of a law judge's line of logic, this
evi dence had all just been heard at the tine of decision, and we
have no reason to believe the | aw judge has not accorded it
careful attention.

On the basis of the record before us, we do not find
denonstrable error in the | aw judge's conclusion that the
Adm ni strator failed to neet his burden of proof. The |aw judge
accorded great weight to the testinony of the respondent crew and
such credibility determ nations are peculiarly within the judge's

domain. See Administrator v. Smith, 5 NTSB 1560, 1563 (1987),

and cases cited there (resolution of credibility issues, unless
made in an arbitrary or capricious manner, is within the

excl usi ve province of the |law judge). The judge apparently
believed that the technical evidence was marred and that the

(..continued)

it is FAA policy for ATCto notify pilots of altitude deviations,
"wor kl oad permtting.”" ATC did not advise respondents that they
were deviating fromtheir assigned altitude, nor did ATC query
themas to their altitude. Either of these comobn techni ques
woul d have provi ded a cont enporaneous response fromthe crew that
coul d have substantially illum nated the present debate.

The cl ose proxinmity of thunderstorms during the critical
flight segnents was suggested as one possible source of error.
Respondents also elicited testinony to show that, although not
common, there were occasions when ATC s radar data woul d show
altitudes different frominformation available to the pilot in
the aircraft. Although the Adm nistrator's witnesses uniformy
testified to their belief that any error here would have
exhibited itself in various ways, and did not, they declined to
testify that this equipnment was perfect. See, e.qg., Tr. at 73
(there can be electrical interference).
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possibility of an ATC equi pnment mal function (perhaps related to
the thunderstormactivity) was too high to warrant a concl usion,
in the face of the rest of the record, that the preponderance of
evi dence supported the Admnistrator. There is insufficient
basis to reverse this determnation.?®

ACCORDI NGLY, I T IS ORDERED THAT:

The Adm nistrator's appeal is denied.
VOGT, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HAMVERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.

*The Administrator also argues that the |aw judge erred as a
matter of law in other findings he made with regard to
respondents' duties. (The |aw judge held that respondent Johnson
did not violate 8§ 91.75(a) because, even though he was the pil ot
in command, he was perform ng other functions and not |istening
to ATC at the time. As to respondent Villery, the |law judge
found he was not careless, in part because it was Villery who
alerted ATC to the possible separation problemw th flight
#1296.)

These findings by the law judge are irrelevant to the case
as it was argued, as respondents' defense was that they did not
deviate, not that they did, but for a good reason. Having found
that the Adm nistrator did not prove the factual underpinning of
the conplaints -- the altitude deviation -- we have not revi ewed
t hese other aspects of the |law judge' s decision and we need not
address these clains of error in the initial decision.



